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Whether the determinations of the board are judicial and re- 
viewable by mandamus or certiorari proceedings, or whether- re- 
lief can be had solely through the removal of the board, are ques- 
tions suggested in the case but not answered. 

"FORMER JEOPARDY" AS APPLIED IN THE PHILIPPINES. 

The Supreme Court of the United States has again shown 
the facility with which it can dodge a former decision in order to 
attain justice; for the decision in Trono et al. v. U. S., 26 Sup. Ct. 
121, is not entirely in harmony with those in Mcndesona v. U. S., 
195 U. S. 185, and Kepner v. U. S.* 195 U. S. 100. In the last 
mentioned case the plaintiff in error had been acquitted of the 
crime charged against him in the court of first instance, the gov- 
ernment appealed and the higher court reversed the judgment of 
acquittal and found Kepner guilty of the crime of which the court 
of first instance had acquitted him. Upon a writ of error the 
Supreme Court of the United States held that the accused had been 
twice in jeopardy for the same offense and therefore reversed the 
decree of the supreme court of the islands and discharged Kepner. 
It was also there held that the government had no power to obtain 
a review of a judgment or decision acquitting an accused party, 
and if the court had based its decision squarely upon this point 
it would not have laid itself open to the remark made at the be- 
ginning of this comment, a remark which I do not make upon my 
own responsibility, but which I take from the opinion of a major- 
ity of the Supreme Court itself ; for four of its number, including 
the Chief Justice, dissented from the Trono decision, and a fifth, 
Mr. Justice Holmes, concurred in the result only, presumably, upon 
the same grounds that he dissented from the Kepner decision, 
thus clearly showing that he thinks the two decisions inconsistent. 
Hence five of the Supreme Court Bench are of the opinion that the 
decision in the Trono case is inconsistent with the decision in the 
Kepner case. In the Trono case, a man indicted for murder was 
convicted of assault in the lower court and himself appealed to the 
supreme court of the islands. They reversed the decision of the 
court below and convicted him of murder in the second degree. 
The Supreme Court of the United States sustains that de- 
cision, saying : "The difference is vital between an attempt by the 
government to review the verdict or decision of acquittal in a court 
of first instance and the action of the accused person in himself 

* For comment, see Yale Law Journal, Vol. XIV. page 43. 
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appealing from the judgment and asking for its reversal, even 
though that judgment, while convicting him of a lower offense, 
acquits him of the higher one, charged in the complaint. We do 
not agree to the view that the accused has the right to limit his 
waiver as to jeopardy, when he appeals from a judgment against 
him. As the judgment stands before he appeals, it is a complete 
bar to any further prosecution for the offense set forth in the in- 
dictment, or of any lesser degree thereof. No power can wrest 
from him the right to so use that judgment, but if he chooses to 
appeal from it, and to ask for a reversal, he thereby waives, if 
successful, his right to avail himself of the former acquittal of the 
greater offense contained in that judgment which he has himself pro- 
cured to be reversed." 

It seems almost certain that justice was maintained in this par- 
ticular case, for if a man was guilty of an assault which caused 
a death, it is difficult to conceive how he is not guilty of murder. 
But this decision was reached by introducing into the law of the 
Phillipines the doctrine of implied waiver of the right to plead a 
former acquittal, which appears to be a rather arbitrary fiction of 
law, as it imputes to an accused an intention which anybody's com- 
mon sense must tell him that the accused, as a matter of fact, does 
not have. This point impressed Justice Holmes, and in his dis- 
senting opinion in the Kepner case, he not only brings it out very 
clearly, but in so doing he assumes a hypothetical case very sim- 
ilar to the Trono case and predicts that the decision must be as 
it later turned out: "If a statute should give the right to take 
exceptions to the government, I believe it would be impossible to 
maintain that the prisoner would be protected by the Constitution 
from being tried again. He no more would be put in jeopardy 
a second time when retried, because of a mistake of law in his 
favor, than he would be when retried for a mistake that did him 
harm. It cannot matter that the prisoner procures the second 
trial. In a capital case a man cannot waive and certainly will not 
be taken to waive, without meaning it, his fundamental constitutional 
rights. Usually no such waiver is expressed or thought of. More- 
over it cannot be imagined that the law would deny to a prisoner 
the correction of a fatal error, unless he should waive other 
rights so important as to be saved by an express clause in the Con- 
stitution of the United States."* 

In the same opinion he lays down as the original rule, a propo- 
sition which if it had been adhered to, would have logically main- 

• 195 U. S., 135. 
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tained justice and at the same time avoided the confusion caused 
by the ramifications from that rule: "The jeopardy is one con- 
tinuing jeopardy from its beginning to the end of the case. 
Everybody agrees that the principle in its origin was a rule for- 
bidding a trial in a new and independent case, where a man al- 
ready had been tried once. But there is no rule that a man may 
not be tried twice in the same case." 

But it is now too late to theorize upon how logical the law for 
the Philippines might have been on this subject, for it is settled ; if 
we consider the present decisions in their strongest aspect, that the 
government has no power to obtain a review of a judgment or de- 
cision of the trial court acquitting an accused party, and that if 
the accused obtains a review of a judgment or decision of the 
trial court, he thereby waives all rights to plead autrefois acquit 
as well as autrefois convict in the trial de novo. 

THE RIGHT OF A RAILROAD COMPANY TO GRANT TO A CAB COMPANY 
THE EXCLUSIVE USE OF ITS CAB STAND. 

The Supreme Court of the United States, in the recent case 
of Donovan v. Pennsylvania Co., 26 Sup. Ct. Rep. 91, held that a 
railroad company may make arrangements with a cab company 
to provide cabs for its passengers and may exclude all other cab- 
men from its station or depot. This is a question upon which there 
has been considerable conflict in the various state courts. At com- 
mon law a railroad company is under no obligation as a com- 
mon carrier to afford accommodations to hackmen for a trans- 
action of their business of carrying passengers to and from the 
depots of the company. If, then, it is not obliged to furnish accom- 
modations to any, why may it not discriminate? 

The cases holding the contrary go upon the theory that when 
the company uses its ground as a stand for hacks, it must use it 
for the benefit of all and not for the benefit of one in exclusion to 
others. They acknowledge that it could probably refuse to allow 
any hacks to use its grounds, but argue that when it gives the right 
to one it must give the right to all and give equal facilities to all. 
If one was disorderly, he probably could be lawfully ejected. A 
railroad company can make all reasonable rules and regulations in 
regard to its premises and can exclude all persons having no busi- 
ness with the company or its passengers; but these cases hold 
that it cannot arbitrarily admit one hackman and exclude others 
for no other reason than its own profit. Such rules must affect 
everyone alike. The granting of such an exclusive privilege is a 



